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Why Congress Must Amend the E.R. A.
Excerpts from Testimony by Phyllis Schlafly 

to the Subcommittee on Civil and Constitutional Rights 
of the U.S. House Committee on the Judiciary 

October 20, 1983
. . .  I propose a series of am endm ents which 

w ould address the m ajor criticism s of the Equal 
R ights Amendment.

(1) This article shall not be construed to secure, 
expand or endorse any right to abortion or 
the funding thereof.

T he m ost im m ediate and  costly effect of ERA 
w ould probably be to m andate taxpayer-funding of 
abortion by m aking  the Hyde A m endm ent unconsti-
tu tional. T h is  w ould reverse the 5-to-4 U.S. Supreme 
C ourt decision in  Harris v. McRae (1980). T h is effect 
is foreshadowed in  the recent U.S. Supreme Court 
decision in  Newport News Shipbuilding ir Dry Dock 
Co. v. Equal Employment Opportunity Commission 
(77 L. Ed. 2d 89, Ju n e  20, 1983), in  which Justice 
Stevens, jo ined  by six other Justices, wrote: “T he 
Pregnancy D iscrim ination Act has now made clear 
that, for all T itle  VII purposes, d iscrim ination based 
on a w om an’s pregnancy is, on its face, d iscrim ina-
tion because of her sex.”

In  a footnote, Justice Stevens quoted Representa-
tive A ugustus F. H aw kins, speaking for the Preg-
nancy D iscrim ination Act d u ring  the H ouse debate, 
as saying, “ It seems only com m on sense, tha t since 
only women can become pregnant, discrim ination 
against p regnan t people is necessarily discrim ination 
against women, and that forbidding discrim ination 
based on sex therefore clearly forbids discrim ination 
based on pregnancy.” (123 Cong. Rec. 10582, 1972) 

T he scope of the Newport News case is lim ited to 
em ploym ent matters under T itle  VII, but the defin i-
tion of “ sex” discrim ination enunciated in  that law 
and  in  the Suprem e C ourt decision constitutes the 
most authoritative legislative definition of w hat the 
word “ sex” w ould m ean in  ERA or in  any other 
federal leg islation  (unless a contrary or lim itin g

defin ition  is specifically included). There is an excep-
tion in  the Pregnancy D iscrim ination Act (42 U.S.C. 
sec. 2000e-(k)) to prevent com pulsory funding of abor-
tions. But there is no exception in ERA  as presently 
w ritten; the absolute language of ERA w ould be a 
constitu tional m andate against all sex discrim ination 
and w ould nullify any exceptions in  existing laws.

It is clear from briefs filed by pro-abortion 
groups in  three states w ith a State ERA in  their state 
constitutions that pro-abortion lawyers will use ERA 
as a m ajor argum ent to persuade the courts to force 
taxpayer-funding of abortion.

In the 1983 Pennsylvania case of Fischer, Planned 
Parenthood, et al v. Dept, of Public Welfare, the 
American Civil Liberties Foundation of Pennsylva-
nia argued in  its C om plaint that it is unconstitutional 
under the Pennsylvania State ERA to deny state tax 
funds for abortions because this w ould “constitute a 
gender-based  c la ss ifica tio n  in  v io la tio n  of the 
Pennsylvania Equal R ights A m endm ent.”

In  the 1980 Massachusetts case of Moe v. King, 
the Civil Liberties U nion  of M assachusetts argued in 
its C om plain t that it is unconstitu tional under the 
M assachusetts State ERA to deny state tax funds for 
abortions because “singling out for special treatm ent 
and  effectively excluding from coverage an operation 
w hich is un ique  to women . . .  constitute(s) discrim i-
nation  on the basis of sex, in  violation of the Massa-
chusetts Equal R ights A m endm ent.”

In the 1978 H aw aii case of Hawaii R ight to Life  
v. Chang, the American Civil Liberties U nion brief 
argued that “w ithdraw ing funding  for abortions 
w hile con tinu ing  to reim burse other medical proce-
dures sought by both sexes or only by men would be 
tan tam oun t to a denial of equal rights on account of 
sex.”



W ould the pro-abortion lawyers be successful 
w ith their argum ent in  the U.S. Suprem e C ourt under 
the Federal ERA? Harris v. McRae, the decision which 
upheld  the constitu tionality  of the Hyde Am endm ent 
under the present C onstitution, was a 5-to-4 decision. 
T he pro-abortion m ajority on the Supreme C ourt is at 
least 6-to-3. Therefore, the pro-abortion-funding advo-
cates — using the definition of “ sex” accepted by 
seven Justices in  Newport News — w ould need to 
convince only one pro-abortion Justice that ERA 
makes the “sex d iscrim ination” difference.

Congressmen w ho oppose taxpayer-funding of 
abortion should  not give the Supreme Court this 
opportun ity  to overturn every vote Congress has ever 
taken in  approval of the Hyde Amendment. T he sensi-
ble course of action is to am end ERA to remove abor-
tion and abortion-funding from ERA’s grasp.

Som ething happened in  W isconsin this year 
w hich provides further proof that the pro-ERA advo-
cates adm it the ERA-abortion connection. In an 
a ttem pt to p u t an ERA in to  the W isconsin state con-
stitu tion  (in a state where ERA had already once been 
defeated on  a referendum), the pro-ERA advocates 
added a clause to p roh ib it the use of ERA for abortion 
purposes. T h is  shows that ERA advocates themselves 
know that ERA w ill give constitu tional protection to 
abortion and abortion funding  unless the language of 
ERA specifically prohibits this result. After this 
am endm ent was added, the W isconsin Civil Liberties 
U nion  opposed the W isconsin State ERA “unless the 
objectionable anti-civil libertarian [i.e., anti-abortion] 
language is removed.”

Clearly, the burden of proof is on the ERA advo-
cates to prove that ERA will not require the spending 
of tax funds for abortions —: and this burden of proof 
is im possible to meet unless specific language is added 
to the text of ERA to p roh ib it that result. We recom-
m end an am endm ent w hich w ould make ERA abor-
tion-neutral; it w ould not overturn Roe v. Wade — it 
w ould sim ply prevent ERA from being used to m an-
date taxpayer-funding of abortions or to grant any 
other abortion rights. All pro-life groups are united 
that it is absolutely essential to have an abortion- 
exclusion am endm ent to ERA.

(2) This article shall not be construed to grant 
or secure any rights to homosexuals or 
lesbians.

T he leading textbook on sex discrim ination used 
in U.S. law schools, w ritten by nationally-know n pro- 
ERA advocate Barbara Babcock, states: “T he  effect 
that the E qual R ights A m endm ent w ill have on dis-
crim ination  against hom osexuals is no t yet clear. T he 
legislative history suggests that it was not the in ten t of 
Congress [in 1971-72] to prohib it such discrim ina-
tion. O n the other hand, it is hard  to justify a distinc-
tion between discrim ination on the basis of the sex of 
one’s sexual partners and other sex-based discrim ina-
tio n .” (Barbara Babcock, Sex Discrimination and the 
Law, 1975, p. 180)

An article called “T he Legality of H om osexual 
M arriage” in the Yale Law Journal of January  1973 
(p. 589) refutes the “ legislative history” argum ent and 
states: “T he stringent requirem ents of the proposed 
Equal R ights A m endm ent argue strongly for removal 
of this stigm a [of deviance] by g ran ting  marriage 
licenses to hom osexual couples w ho satisfy reason-
able and  non-discrim inatory qualifica tions.” T he 
authors support ERA, hom osexual marriages, and 
the ERA-homosexual connection.

In Baker v. Nelson (291 M inn. 310, 191 N.W.2d 
185, 1971), the M innesota court refused to perm it 
same-sex marriages. T he hom osexuals’ appeal from 
this decision under the 9th and 14th Amendm ents was 
dismissed by the U.S. Supreme C ourt (409 U.S. 810, 
1972). T he  Yale Law Journal article quoted above is 
widely cited as a forecast that ERA w ould compel a 
contrary result.

H arvard Law School Professor Paul Freund testi-
fied in  the orig inal ERA hearings: “ Indeed, if the law 
m ust be as undiscrim inating  concerning sex as it is 
tow ard race, it w ould follow that laws outlaw ing wed-
lock between members of the same sex w ould be as 
invalid as laws forbidding m iscegenation.” (Cong. 
Rec., Mar. 22, 1972, p. S5478)

Senator Sam J. Ervin, Jr., the leading constitu -
tional lawyer in  the U.S. Senate un til his retirement, 
stated in  Raleigh, N orth C arolina on February 22, 
1977: “I d on ’t know but one group of people in  the 
U nited States the ERA w ould do any good for. T h a t’s 
hom osexuals.”

A leading pro-ERA lawyer, R ita Hauser, gave a 
m ajor address on the Equal R ights Am endm ent to the 
1970 A nnual M eeting of the American Bar Associa-
tion in  St. Louis in  w hich she stated: “ I also believe 
that the proposed [ERA] Amendm ent, if adopted, 
w ould void the legal requirem ent or practice of the 
states’ lim iting  marriage, w hich is a legal right, to 
partners of different sexes.”

T he word used in  ERA is “sex,” no t “w om en,” 
and  the “ sex” in  ERA is not defined or lim ited in  any 
way. O ne w ould have to be blind, deaf and dum b not 
to be aware of the political activism of the hom osex-
ual com m unity and their attem pts (usually unsuc-
cessful) to legislate their “gay righ ts” agenda at the 
Congressional, state legislative, and city council lev-
els. T o  hypothesize that they w ould not litigate under 
ERA to get everything they have failed to get by legis-
la tion  w ould be unrealistic, especially when p rom i-
nent lawyers are already on record as confirm ing the 
ERA-homosexual connection.

T he questions posed by the ERA-“gay righ ts” 
connection are endless — and unansw erable —unless 
Congress adds an am endm ent to clarify its intent. 
W ould ERA proh ib it us from denying m arriage 
licenses to hom osexuals and lesbians, and from deny-
ing  them the tax benefits and spousal em ploym ent 
and medical benefits now  accorded to husbands and 
wives? W ould ERA proh ib it the U.S. Armed Forces



from discharging hom osexuals and lesbians? W ould 
ERA prohibit a judge from considering homosexuality 
-lesbianism  in  aw arding child  custody, adoptions, or 
artificial insem ination rights? W ould ERA make all 
anti-sodom y laws unconstitutional? W ould ERA pre-
vent a private school or church from dism issing a 
hom osexual or lesbian employee? W ould ERA force 
the h iring  of hom osexuals as local policemen? W ould 
ERA proh ib it landlords from refusing to rent ap art-
ments or rooms to homosexuals? W ould ERA pro-
h ib it the Scouts from refusing to have hom osexuals or 
lesbians as troop leaders? W ould ERA force public 
school sex-education curricula to present hom osexu-
ality as an  acceptable “alternate lifestyle”? W ould 
ERA proh ib it colleges from denying cam pus recogni-
tion and funding to hom osexual/lesbian student 
groups? W ould ERA give “m inority  status” to hom o-
sexuals and lesbians under the Civil R ights Act and 
make them eligible for “affirm ative action” benefits?

T hen  come the questions about disease, espe-
cially about AIDS for w hich the incubation period is 
two years, du ring  w hich tim e no test can identify the 
disease carriers. W ould ERA p roh ib it us from refus-
ing  hom osexuals the righ t to give blood to blood 
banks? W ould ERA proh ib it cities from closing down 
the hom osexual bathhouses as public health  n u i-
sances? W ould ERA p roh ib it police, param edics, 
dentists, health  personnel, and m orticians from tak-
ing  w hat they believe are adequate precautions to 
defend themselves against AIDS and other hom o-
sexual diseases? W ould ERA prohib it cities from deny-
ing  the use of public facilities to large gatherings of 
hom osexuals (such as the “gay pride” dem onstrations 
and  the “gay rodeo” )? W ould ERA proh ib it restau-
rants from barring hom osexuals from food-handling 
jobs? . . .

Some people w ill claim  that the “sex” in  ERA 
does not refer to “ sexual preference.” But the burden 
of proof is on those w ho make tha t claim , and there is 
no  way they can prove it unless they p u t explicit 
language in  ERA to prevent ERA from being used by 
the courts to grant privileges to homosexuals? . . .

T he 1983 experience w ith the proposed W iscon-
sin State ERA referred to above (in the abortion  sec-
tion of my testimony) applies equally to the ERA- 
“gay righ ts” connection. T he  pro-ERA advocates in  
W isconsin added language to the proposed State ERA 
forbidding its use for “ sexual preference.’’T his proves 
that the pro-ERA advocates adm it the connection. 
W hen the W isconsin Civil Liberties U nion testified 
against w hat it called the “anti-civil libertarian lan -
guage” added to the W isconsin ERA, this criticism  
included the “gay righ ts” exclusion language.

Congress, the states, and the American people are 
entitled to know for sure w hether or no t ERA includes 
the “gay righ ts” agenda. It w ould be unreasonable 
and irresponsible to leave it to the courts to resolve 
this sensitive issue. If Congress does not intend an 
ERA-“gay rig h ts” connection, then why not say so by 
adding our proposed amendment?

(3) This article shall not be construed to require 
the drafting of women or the assignment of 
women to military combat.

T he effect of ERA on the draft and  on m ilitary 
duty is certain and  is no t disputed by pro-ERA law -
yers. T he H ouse Judiciary Comm ittee which reported 
ou t ERA in  1971 stated: “N ot only w ould women, 
inc lud ing  m others, be subject to the draft, bu t the 
m ilitary w ould be com pelled to place them  in  com bat 
units alongside of m en.”

T he 1977 U.S. Civil R ights Comm ission book 
entitled  Sex Bias in the U.S. Code, w ritten largely by 
pro-ERA  lawyer R uth  Bader G insburg (now a federal 
judge), stated: “T he equal rights princip le im plies 
that w om en m ust be subject to the draft if men are, 
that m ilitary assignm ents m ust be made on the basis 
of individual capacity rather than sex.” (p. 218)

T he prem ier piece of pro-ERA literature, the 
100-page article by Professor T hom as I. Emerson in 
the Yale Law Journal of A pril 1971, stated about 
ERA: "As between brutalizing our young men and 
brutalizing our young women there is little to choose.
. . . W omen w ill be subject to the d r a f t . . . .  W omen 
w ill serve in  all kinds of units, and they will be eligible 
for com bat duty.” (see pp. 969-978)

President Jim m y Carter called for the equal draft 
registration of women in 1980. T h is proposal was 
soundly rejected by Congress; the H ouse and Senate 
both voted overw helm ingly to exem pt all women 
from the draft registration law. T he pro-ERA advo-
cates then took their case to the U.S. Supreme Court 
and  lost. In  Rostkerv. Goldberg on June  21,1981, the 
Supreme Court upheld  the exem ption of all women (a 
sex classification) from the m ilitary draft and from 
draft registration, and described the necessity to 
exclude women from m ilitary com bat as a self-evident 
tru th  which is obvious in  a civilized society.

ERA w ould reverse Rostker v. Goldberg and 
make unconstitu tional the m ale-only draft registra-
tion law plus the laws exem pting w om en from m il-
itary com bat (10 U.S.C. §6015 and §8549). . . .

(4) This article shall not be construed to affect 
any benefit or preference given by the United 
States or any State to veterans.

. . . O ne of the effects of ERA w ould be to elim i-
nate veterans preference. T h a t this w ould not only be 
an effect of ERA, but is one of its purposes, was made 
clear in  the testimony to this Subcomm ittee presented 
by D orothy S. R idings, president of the League of 
W omen Voters, on September 14, 1983. She stated 
bluntly  that ERA w ould overturn the Supreme Court 
decision in  Massachusetts v. Feeney, w hich upheld 
veterans preference under our present Constitution.

T he pro-ERA position is that veterans preference 
is sex discrim inatory w ith in  the m eaning of ERA 
because veterans are 98% male. T h is is the same type of 
rationale used in the ERA-abortion connection; since 
abortions are performed exclusively on women, it is a 
violation of “equal righ ts” to deny funding for abor-



tions. Likewise, since 98% of veterans preference goes 
to men, it is a violation of “equal righ ts” to give 
veterans this advantage over non-veteran women.

In order to prevent ERA from substantially h u rt-
ing  veterans, an am endm ent should  be added to ERA 
to p roh ib it it from affecting veterans preference.

(5) This article shall not be construed by the 
Internal Revenue Service or by the courts to 
deny tax exemption to private schools, semi-
naries or churches which treat men and 
women differently.

T h is  A m endm ent to ERA is made absolutely 
essential by the 1983 Suprem e C ourt decision in  Bob 
Jones University v. United States. In  this decision the 
C ourt held that the In ternal Revenue Service has the 
rig h t to w ithdraw  tax-exem pt status from any school 
(including  religious schools) w hich has any ru le  or 
regulation contrary to pub lic  policy, even though the 
regulation pertains to som ething so private as dating  
and  m arriage, and even though  the regulation con-
cerns a m atter of religious principle. T he  C ourt re-
cognized “ the prim ary au thority  of the I.R.S. . . .  in 
constru ing  the In ternal Revenue Code,” so tha t the 
I.R.S. can make these decisions w ithou t express 
authority  in the statute.

T he court said: “W hatever may be the rationale 
for such private schools’ policies, and however sincere 
the rationale may be, racial discrim ination in educa-
tion is contrary to public policy.” . . .

If ERA means anyth ing  at all, it certainly means 
a policy of eradicating sex d iscrim ination. For ten 
years, ERA lawyers (including presidents of the Amer-
ican Bar Association) have testified that the legal 
im pact of ERA w ould be to treat “sex” exactly as we 
now treat “race.”

Therefore, if ERA were ever added to our C on-
stitution, it would give the G overnm ent a fundam ental 
overriding interest in  eradicating sex discrim ination; 
and  this interest w ould override the First Am endm ent 
rights of all religious schools. T h a t m eans that 
churches which do no t ordairrw om en (or which treat 
women differently in  any way) w ould lose tax ex-
em ption for their schools and seminaries.

(6) This article shall not be construed to deprive 
wives or widows of any right or benefit 
granted by any state, or to interfere with state 
laws that obligate husbands to support their 
wives.

. . .  It cannot be denied that one of the far- 
reaching effects of ERA — and indeed a continuing  
goal of the pro-ERA advocates — is to make all federal 
and state laws sex-neutral or gender-free. However, 
"spouse m ust support spouse” sim ply does not have 
the same m eaning, gram m atically or legally, as “hus-
band m ust support w ife.” An am endm ent to ERA is 
urgently needed to prevent ERA from sacrificing the 
traditional legal rights of wives on the altar of the 
fem inist sex-neutral society.

(7) This article shall not require the sex-inte-
gration of private schools, churches, hospi-
tals, prisons, or public accommodations, or 
require treating males and females the same 
where differences tend to accommodate per-
sonal modesty.

. . . T he U.S. Com m ission on Civil R ights, in  a 
1978 booklet called Statement on the Equal Rights 
Amendment, says, “ U nlike T itle  IX, federal funding 
w ill no t be required to trigger its [ERA’s] application. 
. . .  [ERA] w ill be a clear m andate of the highest order 
that sex bias is no t acceptable in  our n a tion ’s schools.”

(8) This article shall not require insurance to 
ignore factual or actuarial differences be-
tween men and women.

ERA w ould have a massively costly effect on 
young women buying autom obile accident insurance 
and on women of all ages buying life insurance, 
because the statistical facts that women have fewer 
accidents and tend to live longer than men could no 
longer be taken in to  consideration in  the setting of 
lower rates for women. . . .

(9) Delete Section 2 of ERA.
Section 1 of ERA w ould require every federal and 

state law to be sex-neutral; bu t Section 2 of ERA 
w ould transfer from  the states to the Federal G overn-
m ent the final decision-m aking power over all those 
areas of state law w hich traditionally have made dif-
ferences of treatm ent on account of sex. These w ould 
include: m arriage and m arriage property laws, child 
custody and adoptions, divorce and alim ony, abor-
tion, hom osexual laws, sexual crimes, private and 
public schools, school sports, protective labor laws, 
prison regulations, public accom m odations, and in -
surance rates. . . .

It w ould be irresponsible to leave all these sensi-
tive issues for the federal courts to decide. They are 
legislative, no t judicial, issues. W hether individual 
Congressmen support one side or the other of these 
sensitive issues, we are entitled to know w hat ERA 
means before it is voted on. T he only way we can 
know  for sure is to add am endm ents to ERA to clarify 
w hat it means.
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