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New Testimony on the Old E.R.A.
Excerpts from October 20, 1983 Testimonies 

to the Subcommittee on Civil and Constitutional Rights 
of the U. S. House Committee on the Judiciary

Testimony by Professor Henry C. Karlson, 
Indiana University School of Law
Military Service: Article I, Section 8 of the U nited 

States C onstitu tion authorizes Congress “ to raise and 
support Armies . . .  to provide and m aintain  a Navy.” 
T here is general agreem ent am ong both proponents 
and opponents of the E.R.A. that it w ill have a perva-
sive im pact upon this critical Congressional power. 
Both the language of the am endm ent, and its legisla-
tive history lead to the same conclusion. T he am end-
m ent does not perm it different treatm ent of the sexes 
w ith regard to either voluntary or involuntary m ili-
tary service . . . .

In ligh t of the experience of other nations which 
have experim ented w ith the use of women as com bat 
troops, the wisdom of the am endm ent’s dem and that 
women in  the m ilitary be treated the same as men is 
open to question. Israel in  its experim ent found that 
women in com bat have significantly h igher casualty 
rates than their male counterparts. It was also dis-
covered tha t men in  com bat un its that included 
women had h igher casualty rates th an  sim ilarly situ -
ated men in  all-m ale com bat units. Based upon  these 
and other findings the governm ent of Israel enacted 
legislation that prohib its the use of women as direct 
com bat troops. If the E.R.A. becomes part of the U n i-
ted States C onstitu tion, Congress w ould not have that 
option.

If the E.R.A. is enacted, it w ill be necessary to 
create some sex-neutral m ethod for assigning m ilitary 
personnel to com bat units. W hat a t first appears to be 
an effective and appropriate method, physical testing, 
becomes upon  analysis at best a useless exercise. A test 
is only effective w hen the individuals taking it have

some motive or desire to do well. A lthough a num ber 
of individuals, both male and female, may have a 
strong desire to risk their lives in  com bat and  live 
under the spartan physical conditions of a com bat 
u n it in  the field, m any have no such aspirations. In 
the event of a m ilitary draft, the group  both male and 
female that w ould not desire to serve in  com bat w ill in 
all probability be rather large.

D uring the Vietnam  war, m en drafted in to  in -
voluntary m ilitary service were motivated to do well 
on their physical tra in ing  tests by the spector of being 
required to continue basic train ing in  a “m otivational 
p la toon” un til they passed their tests. T he conditions 
in  a m otivational p latoon were of a nature that made 
the possibility of com bat appear the lesser evil. If the 
E.R.A .’s m andate that men and women m ust be 
treated the same in  the m ilitary becomes part of our 
C onstitu tion, either continued basic tra in ing  for men 
unable or unw illing  to pass the physical tests neces-
sary for com bat qualification m ust be discontinued, 
or women who are unable to pass the same tests m ust 
also be subject to unending  basic tra in ing  in  m otiva-
tional platoons. T h is w ould probably be a m ajority of 
women called for m ilitary service.

In  the event that Congress should find it neces-
sary to reinstate a m ilitary draft, the E.R.A. w ould 
create great difficulty in  dealing w ith m arried couples 
that have children. A lthough several alternatives for 
dealing w ith this problem  w ould exist, each w ould 
have a negative im pact on either the nation  or the 
ability  of the U nited States to raise a com bat force. 
Congress could, for exam ple, provide that neither 
paren t be subject to the draft. O ur experience in  past 
wars indicates that a broad exem ption of this nature 
w ould greatly reduce the num ber of people subject to



the draft and  have a negative im pact upon  the ability 
to raise an  army. A lthough in theory, Congress could 
require that both parents be drafted, and their child or 
children be p u t in  a foster hom e or a governm ent 
in stitu tion , in  ligh t of the great harm  this w ould 
inflict upon  many children it does not appear to be a 
viable alternative.

A future selective service law m ight provide that 
in  the circum stance of a m arried couple w ith children, 
only one of the parents w ould be drafted. Unless a sex 
biased, and therefore under the E.R.A. unconstitu tion-
al, criteria is used to determ ine w hich parent w ould be 
drafted, one-half of those exem pted from m ilitary ser-
vice w ould be males. Even proponents of the E.R.A. 
agree that on the average men are more likely to be 
endowed w ith the physical strength and stam ina 
necessary for com bat than  women. Exclusion of a 
large num ber of males from selection for m ilitary 
service w ould reduce the ability of a m ilitary draft to 
provide individuals suitable for use as com bat troops.

A un ique  physical characteristic shared by most 
young w om en, bu t no men, is the ability  to vo lun-
tarily become pregnant. In ligh t of the Supreme 
C ourt’s decisions dealing w ith the righ t to an  abor-
tion, pregnancy m ust be considered a voluntarily 
m ain tained  physical condition. In the m ilitary ser-
vice, particularly  in  time of war, this ability to assume 
and m ain tain  the physical condition of pregnancy 
perm its a w om an w ho does no t care for her assign-
m ent to voluntarily  disable herself. A lthough a preg-
n an t w om an may th roughou t m ost of her pregnancy 
be able to carry on some m ilitary duties, particularly 
in  the last m onths she is not suited for com bat duty. 
My experience as a form er m ilitary judge gives me the 
authority  to state tha t m any males w ould never have 
served in com bat if they had the ability to voluntarily 
disable themselves w ithou t any adverse legal or social 
consequences. I am  personally aware of several in -
stances where women in  the m ilitary become preg-
n an t w ith the in ten t of forcing a change in their duty 
assignm ent. If females are truly to be treated the same 
in  m ilitary service as males, it w ill be necessary to 
im pose some legal sanctions upon  women in  the m ili-
tary w ho perm it their pregnancy to continue and 
thereby voluntarily incapacitate themselves.

Abortion: O ne of the more sensitive questions 
dealing w ith the im pact of the E.R.A. upon U nited 
States jurisprudence is the effect the am endm ent will 
have upon  legislation dealing w ith abortion. It is my 
considered op in ion  that all legislation attem pting  to 
lim it the rig h t to an abortion, or to restrict the use of 
public funds for purposes of abortion, w ith one pos-
sible exception, w ill be invalidated by the E.R.A. T he 
only exception w ould be for legislation lim iting  the 
ability to obtain, or at least, restricting the method 
that could be used, in  the case of abortions performed 
after a child  in  the w om b has reached the p o in t where 
it could continue to exist independent of its mother.

T he  Hyde A m endm ent presently restricts the use 
of federal funds for purposes of abortion. In  Harris v

McRae, a scant m ajority of the U nited States Supreme 
C ourt ruled that the Hyde A m endm ent was not a 
violation of the due process clause of the fifth am end-
ment. In reading this determ ination the C ourt fol-
lowed its usual two-tiered analysis. First the Court 
determ ined the legislation did not violate any consti-
tu tionally  protected right. There is no constitu tional 
righ t to a tax-funded abortion. T hen  the Court looked 
at the second issue and found that the law did not 
discrim inate against a suspect class. If the E.R.A. had 
been part of the C onstitu tion  at the time the Court 
decided Harris, it is doubtful the same result would 
have been reached.

Legislative history of the Equal R ights Amend-
m ent reflects Congressional in ten tion  that there be a 
two-level standard of judicial review. First, general 
classifications based upon  sex are per se outlawed. 
Second, physical classifications pu rpo rting  to deal 
w ith physical characteristics un ique to one sex are 
subject to strict scrutiny. T he ability to become preg-
nan t is a physical characteristic un ique to females. In 
order to uphold  a legislative determ ination that the 
physical condition of pregnancy should be treated 
differently, insofar as relates to public funds allocated 
for medical treatm ent, then other physical conditions 
com m on to both  males and  females or un ique  to 
males, the court w ould be required to find some com -
pelling  state interest that could only be met by the 
distinction. In ligh t of the 5 to 4 op in ion  in  Harris, it 
is unlikely that the court w ould find the necessary 
com pelling state interest.

O ther legislation that encroaches upon  the ab il-
ity of a w om an to obtain  an  abortion  w ould also be 
constitu tionally  suspect if the E.R.A. were adopted. It 
w ould in  all probability  p roh ib it states from im pos-
ing  on abortions any restrictions more severe than 
those placed upon  sexually neutral operations. A 
physician or nurse em ployed by a public hospital, or 
in  lig h t of the Suprem e C ourt’s decision in  Bob Jones 
University v. Regan perhaps any hospital granted 
special tax consideration, could be com pelled to p a r-
ticipate in  or perform  abortions. Conscience laws 
w hich have been enacted by various jurisdictions to 
protect the religious freedom of choice by nurses and 
physicians called upon to participate in  or perform 
abortions w ill probably not pass constitu tional m us-
ter under the E.R.A. T he only alternatives open to 
nurses and physicians faced w ith a conflict between 
their religious beliefs and burdens im posed upon 
their em ploym ent by a hospital subject to the m an-
date of the E.R.A. w ill be either to term inate their 
em ploym ent, or to com prom ise their religious beliefs.

It should be considered by the Com m ittee that 
the Equal R ights A m endm ent w ill be interpreted and 
enforced by federal judges who in  a great num ber of 
cases have shown strong sym pathy for the ideology of 
abortion. If it is the op in ion  of this com m ittee that the 
am endm ent w ill have no  im pact upon  legislation 
dealing w ith abortion, then it w ould be p ruden t to 
recom m end an appropria te  am endm ent to the E.R.A.



to ensure courts will not m isinterpret congressional 
intent. A failure to am end the E.R.A. to make it clear 
that it is the in ten t of Congress that it have no effect 
upon the ability of the state and federal governments 
to deal w ith abortions must, in ligh t of its legislative 
history, be considered an open invitation to the fed-
eral judiciary to use the E.R.A. to invalidate substanti-
ally all state and federal laws dealing w ith the subject.

Testimony by Hon. Herbert H. Bateman, 
Congressman and former State Legislator

. . . Section Tw o of the proposed Amendm ent 
em powers the Congress to enforce the Am endm ent by 
appropriate legislation. T his simple, direct language 
of Section Tw o is to deny to the states and their legis-
lative bodies any lawful role in some of the most vital, 
far-reaching aspects of social policy, including a li-
mony, dower and curtesy, domestic relations, m arital 
and property rights generally and w hat else no one 
knows. In my view, all this pow er should not be 
granted to or assumed by the Federal Government. Yet 
this proposed Amendm ent would mandate that the 
Congress exercise the power, even if the Congress 
chose not to do so. Prior Congresses even rejected 
efforts to am end Section Tw o to provide that “ C on-
gress and the several states shall have power within  
their respective jurisdiction  to enforce this article by 
appropria te  legislation.” Again the legislative his-
tory dictates a negative position if the states are to 
retain even their already seriously eroded powers.

T he H ouse of Representatives has rejected lan -
guage that w ould have denied to the Am endm ent the 
effect of im pairing  any law of the U.S. or a state which 
reasonably prom otes the health  and safety of the peo-
ple. In the Senate an A m endm ent which would have 
provided that “neither the U.S. nor any state shall 
make any legal distinction between the rights and 
responsibilities of male and female persons unless 
such distinction is based on physiological or func-
tional differences between them ” was rejected.

Amendatory language that the terms of this p ro -
posed A m endm ent “no t im pair the validity of laws 
exem pting women from m ilitary service or extending 
protection or exem ptions to wives, mothers or widows 
or laws im posing  upon  fathers responsibility for sup-
port of children, or securing privacy to men, women, 
or boys or girls, or punishm ent as crime rape, seduc-
tion or other sexual offenses” was rejected in prior 
congressional action on this proposal.

A provision that the A m endm ent not deny the 
pow er to extend to females any righ t or protection 
sanctioned by the 5th or 14th articles of am endm ent 
was rejected. Also rejected was language which would 
have sanctioned higher educational institu tions en -
ro lling  only men or only women, even though the 
rejected language w ould not have allowed in stitu -
tions adm itting  both sexes to accept only a certain 
percentage of one sex or the other.

T he core of the problem  w ith this proposal is

that it was proposed, advanced, advocated and insisted 
upon in an absolutist context. For more reasons and 
on account of more specific aspects of its legislative 
history than time allows me to relate, I regard it as 
being essentially a directive that governm ent shall not 
at any level, in  any circumstance, have regard to or 
recognize differences between men and women. . . .

Testimony by Hon. Charles E. Wiggins, 
Attorney and former Congressman
. . . T he most troublesome problem  is job 

assignm ents in  the m ilitary. It is contrary to good 
•sense and jeopardizes our national security interests to 
com pel the in tegration  of all units on the basis of sex. 
My m ilitary background is in  the infantry, both in 
garrison and in  com bat situations. T he job of an 
infantry  m an in  com bat is no t one in  w hich civility 
plays m uch of a role. Fatigue, fear, obedience, strength, 
endurance and team work are the relevant personal 
factors.

I have no doubt that an infantry platoon, in te-
grated w ith a half-dozen or so exceptional women, 
could fight, bu t I also have no doubt that it could not 
fight as well, or have the same chance of w inning , as 
one com posed only of men. At the rifle platoon level, 
com bat can become m uch like an athletic contest. An 
integrated team of men and  w om en will alm ost cer-
tainly lose to one com posed only of men if the only 
rule of the game is survival.

Moreover, personal relationships should not be 
perm itted to develop a t such a level which may in ter-
fere w ith com m and decisions.

So far as I know, no nation  has ever gone so far as 
to com pel the in tegration of its front line forces on the 
basis of sex, and we should not do so.

A second illustration. Presumably, both men and 
women w ould be integrated in to  our federal prison 
system, both as guards and as prisoners. I believe all 
w ill concede that some functions are best performed 
by either men or women, especially in dealing with 
prisoners of the same sex. How w ould such a gender- 
based job  assignm ent square w ith the constitutional 
am endm ent? Some say that the E.R.A. w ould not 
overcome other constitutional protections, such as the 
constitu tionally  based righ t of privacy, and that 
recognition of such privacy interests w ould tolerate 
appropriate gender based-job assignments.

I believe this argum ent misconceives the nature 
of the righ t of privacy. T he righ t of privacy is not 
ow ned by the governm ent to be asserted by it against 
nonconsenting individuals. It is a personal right. In 
short, I may protect my privacy, under certain circum -
stances, against governm ental action; the government 
may no t do so on my behalf, if I d o n ’t claim  this righ t 
for myself.

In  a prison  situation, w ho can be too sure that a 
group of prisoners of either sex w ould not actively 
seek an  integrated guard  structure, or that a particular 
male guard  w ould not actively seek assignm ent b ring -
ing  h im  in to  in tim ate contact w ith consenting female



prisoners? T he governm ent may be offended by such 
intim acy, bu t I am  not so sure it can justify a disregard 
of the com m and of the E.R.A. on the basis of the 
governm ent’s claim  of a privacy interests.

Testimony of Judith Finn,
Labor Economist and Writer

ERA and Social Security: T he charge that Social 
Security discrim inates against women is contrary to 
the long-acknowledged fact that Social Security has 
been made sex neutral th rough various congressional 
am endm ents to the Social Security Act and by several 
Suprem e C ourt decisions. Inform ed op in ion  is nearly 
unanim ous in  recognizing these facts. W omen are 
treated the same as men under Social Security law. 
Both men and women are eligible for the wife’s 
benefit. W omen w ho choose to have a career or w ho 
m ust work for a considerable part of their lives have 
the same protection that com parable men have, and 
their benefits are calculated in  exactly the same 
m anner regardless of their sex or m arital status.

T he frequent charges of d iscrim ination against 
women have elevated the problem s that certain groups 
made up  prim arily  of women have under Social 
Security above countless other concerns of equal 
im portance. These are not m atters of sex d iscrim ina-
tion in  the present system, and  the answers cannot be 
found in further sex neutrality.

A nother way to measure how Social Security 
affects w om en is to determ ine w hether women as a 
group  set as favorable a return  for the taxes they pay as 
men do. W hen measured this way, women get an even 
higher return  from their Social Security taxes than 
men, because women tend to live longer and retire 
earlier than  men and therefore collect benefits longer. 
Because their average wages are lower, women also 
receive a greater advantage from the weighted-benefit 
form ula. These two factors outw eigh the fact that 
more secondary benefits are paid  on the basis of m en’s 
wage records than on w om en’s.

If we com pare the total taxes paid to the total 
benefits received by women beneficiaries, either on the 
basis of their own or their husbands’ earnings, women 
over the next 75 years w ill pay 33 percent of the taxes 
and receive about 50 percent of the benefits. W hen 
measured in  terms of return  from Social Security 
taxes, it sim ply cannot be argued that women in  the 
aggregate are disadvantaged by Social Security. Some 
w om en get benefits from Social Security w ithou t pay-
ing any .Social Security taxes.

However, if we restrict the com parison to women 
w orking in  covered em ploym ent, we still find no evi-
dence that w om en are short-changed. If we com pare 
the taxes paid by w orking women to the benefits based 
on earnings of women and received by all types of 
beneficiaries, we find that the cost of paying benefits 
to women workers and their dependents is h igher 
than  the cost of paying benefits to men workers and 
their dependents. Indeed, if separate systems were 
established, women workers w ould have to pay Social

Security taxes that are about 9 percent higher than 
men w ould have to pay. Since women pay the same 
Social Security tax rate as men, this means that 
women in the labor force get a h igher return  for their 
taxes than m en do. Therefore, it cannot be said that 
the present Social Security system is unfair to women 
workers as com pared to men workers.

T he real concern here is the relative rate of return 
to taxes paid  between two types of families each 
obviously including  a m an and a woman. In a system 
of social insurance there is no reason to expect that the 
rate of return to different groups in  different situa-
tions w ill be the same. T he im portan t po in t here is 
that this concern has no th ing  to do w ith discrim ina-
tion, inequities against women, or a disparate im pact 
on w om en or w orking women. T h u s the Equal 
R ights Am endm ent would surely have no im pact on 
the Social Security system. . . .

ERA and the Pay Gap: There is no evidence that 
the ERA w ould  reduce the pay gap. I have ex-
am ined the earnings gap in  the states that already 
have a state ERA and find that the earnings gap does 
not differ significantly from states that do not have 
state ERAs. . . .

Em ploym ent discrim ination is already illegal 
and violations of the law w ould still go through the 
appropria te  agency w hich is the EEOC. Further, the 
earnings gap  cannot be construed to be a result of the 
lack of sex neutrality  in  our em ploym ent laws. T he 
ERA advocates have failed to provide any evidence of 
how  ERA w ould reduce the pay gap. . . .

G overnor Lam m  of Colorado appeared before 
this com m ittee and told of the benefits to women that 
have resulted from the passage in  his state of the state 
ERA. He said, for exam ple, that the p roportion  of 
women in  the labor force has increased and women 
are better off econom ically in Colorado since its ERA 
was passed. I have looked a t the pay gap in the states 
that have passed state ERAs and I find no evidence 
that it differs significantly from  the pay gap in  states 
that do not have ERAs. In Colorado, for exam ple, the 
m edian earnings for women employed full-tim e, year 
round  in  1980 was 60.2 percent of the m edian earnings 
of Colorado males, as reported in the recently p u b -
lished statistics from the 1980 Census. T h is  is ind is-
tinguishable from the national average in 1980. T he 
Colorado ERA w hich has language sim iliar to Sec-
tion 1 of the proposed Federal ERA was passed in 
1972. If at least 50 percent of the pay gap is due to sex 
d iscrim ination as proponents argue, and if an ERA 
could be counted on to reduce sex discrim ination and 
thus the pay gap, isn ’t it time that the proponents 
explain  the failure of the State ERAs to substantially 
reduce the pay gap? . . .
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