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It’s Time To Reform the “Imperial” Judiciary
A few years ago, we heard a lot of talk from the 

Watergate reporters about the danger to democracy from 
the “Imperial Presidency” — that is, from a President and 
White House staff who thought they were above the law 
and could do whatever they pleased. After many months of 
hammering by the media, a President resigned, dozens of 
Federal employees went to jail, and all threats from that 
source were thoroughly eliminated.

We don’t hear anything in the national media about 
“the Imperial Judiciary,” yet the Supreme Court has forced 
decisions down the throats of the American people which 
could never be approved in the democratic process, no-
tably in the areas of forced busing and prayer in public 
schools.

Over the past 40 years, the Supreme Court has set 
itself up as a super-legislature and handed down many 
decisions which offend the majority of Americans. These 
include ordering forced busing, abolishing prayer and the 
Ten Commandments from the public schools, unleashing 
pornography, abolishing capital punishment and other 
deterrents to crime, interferring with the election process, 
and dismantling our internal security. The most shocking 
of all such decisions was Roe v. W ade in 1973 which in-
vented the “constitutional right” of a woman to kill her 
unborn baby.

Some lower Federal courts have become even more 
carried away with delusions of their own power. The Su-
preme Court itself had to overrule such extreme Federal 
district court usurpations as ordering the registration and 
drafting of women when men are registered and drafted 
(overruled in Rostker v. Goldberg) and ordering the pay-
ment of tax funds for abortions even though Congress had 
forbidden it (overruled in Harris v. McRae). Other ty-
rannical Federal district courts have gotten away with 
taking over the day-to-day running of a public school 
system, and of a prison system, and of the political reap-
portionment of legislative districts.

Although the Constitution assigns “all” Federal legis-
lative power to the Congress, and reserves to the states and 
to the people all powers not delegated to the Federal 
Government, the Federal courts have presumed to legis-
late in a wide range of areas in which they have no proper

authority or competence. After some judges are appointed, 
they think they have been annointed. The problem is what 
to do about the activist Federal judges who have no respect 
for the restraints that are supposed to limit their power.

The greatness of our American system of constitu-
tional government is that it is based on a unique and 
ingenious system of interlacing checks and balances. Laws 
are passed by a majority of both Houses of Congress, but 
can be vetoed by the President, but can be effectively 
repassed by a two-thirds majority of both Houses. Similar 
balancing mechanisms exist for treaties, appointments, 
constitutional amendments, etc.

But where are the checks on judicial usurpation? 
Where are the institutional balances? Can democratic 
government survive? Must we endure government by 
judges appointed for life — or can we once again have 
government by elected representatives?

Public Opinion of Judiciary

A recent public opinion survey conducted by Sind- 
linger and Company of Media, Pennsylvania, for the 
Heritage Foundation shows that the American people are 
far ahead of the politicians on this issue. The people are 
ready and eager to cut the power of the Imperial Judiciary. 
Here are some of the startling results of the Sindlinger 
survey:

(1) 68 percent of Americans want Federal judges to 
run for election.

(2) 74 percent believe Federal judges should be re-
confirmed periodically.

(3) 81 percent favor Congressional efforts to with-
draw jurisdiction from Federal courts over cases involving 
issues such as busing.

(4) 62 percent would prefer to have a sensitive issue 
such as busing, abortion, and voluntary prayer decided in 
state courts rather than in Federal courts.

(5) 86 percent believe that Congress should review the 
rulings of Federal judges to ensure that they do not go 
beyond the bounds of the Constitution.

(6) 80 percent believe that only a two-thirds majority



of the Supreme Court should be permitted to declare a 
Federal or state law unconstitutional.

(7) 55 percent believe that Congress should be allowed 
to overturn a Supreme Court ruling by a two-thirds ma-
jority vote.

(8) 64 percent favor limiting the authority of Federal 
regulatory agencies to initiate lawsuits against businesses 
and citizens.

(9) 77 percent say the Federal judiciary does not 
represent their personal views.

The Problem of Life Tenure
In the election of November 1980, the American 

people brought about landmark changes in the executive 
and legislative branches of the Federal Government. But 
the judicial branch remains untouched, even though it is 
the Federal courts which have done so many of the things 
about which voters are angry.

The reason why Supreme Court justices feel free to 
hand down pseudo-legislative, unpopular decisions and 
then ignore public outrage is that all Federal judges, in-
cluding Supreme Court justices, enjoy life tenure. They do 
not have to run for reelection; they do not have to be re-
confirmed; they have lifetime job security no matter how 
unwise or unpopular their decisions are.

The American voters repudiated Jimmy Carter’s 
Administration and policies in the election of 1980. But 
President Carter appointed 265 Federal district and ap-
pellate court judges. That is 35 percent of the Federal court 
judges on the bench today, and they will be writing the 
Carter policies into our laws for the next 30 years.

If the American people disapprove of Ronald 
Reagan’s policies they can throw him out of office after 
four years. We can change our Congressmen after only two 
years. But Supreme Court Justice Sandra O Connor could 
be making unpopular law for the next 30 years. The 
nomination of Sandra O Connor to the U.S. Supreme 
Court provides a perfect opportunity to arouse the nation 
to restore a proper balance of powers among the three 
branches of our Federal Government.

President Dwight Eisenhower appointed Earl War-
ren and William Brennan as Justices of the U.S. Supreme 
Court. Later, President Eisenhower told friends that he 
regretted the Warren appointment more than anything he 
ever did. If Eisenhower had lived longer, he would have 
regretted Brennan even more. Eisenhower had only eight 
years as President, but Earl Warren spent 16 years on the 
Court and Brennan has been there 25 years, wielding 
tremendous power against almost everything Eisenhower
stood for. .

How did President Eisenhower get conned into
making such important appointments that he would regret 
all his life? The Warren appointment resulted from a rash 
political promise made during the Republican National 
Convention (because California Governor Warren con-
trolled the largest single bloc of delegates). Eisenhower 
appointed Brennan on the basis of inaccurate information 
about Brennan’s views.

The Sandra O’Connor appointment resulted both 
from a rash campaign promise and from false information 
about her long pro-abortion record. President Reagan was 
never told that Sandra O’Connor, when she served on the 
Defense Department advisory committee called DACO-

WITS, initiated and sponsored a resolution on April 6, 
1975, urging the repeal of the laws that exempt women 
from military combat. In supporting the extremist goal of 
assigning women to combat duty, O ’Connor placed herself 
contrary to the position of Congress, of the President, of the 
majority of the present Supreme Court, of the Republican 
Platform, and of the wishes of the overwhelming majority 
of the American people.

Justice William O. Douglas was appointed to the 
Supreme Court because President Franklin Roosevelt 
wanted to replace what he called the “nine old men with 
youthful liberal justices. Douglas outlived Roosevelt and 
stayed on the Court for 36 years (writing 1,200 opinions), 
through the fourth term of President Roosevelt and the 
terms of Presidents Harry Truman, Dwight Eisenhower, 
John Kennedy, Lyndon Johnson, Richard Nixon, and 
Gerald Ford.

Douglas’ prejudice against religion was so intense that 
he even questioned the constitutionality of chaplains in the 
armed services and the words “In God We Trust on our 
money. His decisions and behavior were so objectionable 
that, at one time, Congressman Gerald Ford tried to have 
Douglas impeached because of his money dealings with 
Las Vegas gamblers. Ford’s proposal was unsuccessful.

Four times Justice Douglas took a wife “for better or 
worse. . .  until death do us part.” He divorced three of his 
wives. Yet, the American people were locked in a judicial 
embrace with Justice Douglas on the Supreme Court, for 
better or worse, no matter how bad his decisions or his 
private life, until he was close to death.

Five of the current Supreme Court justices are over 
age 72. That’s why many people are dismayed at the idea 
of giving life tenure on the Supreme Court to someone who 
is out of step with the pro-family, pro-life policies on which 
Ronald Reagan was elected.

Coping With Judicial Usurpation
As the American people have been confronted with 

one decision after another involving judicial usurpation of 
legislative functions, the usual response has been to try to 
overturn them by constitutional amendments. That has 
not been a satisfactory remedy. Amending the Constitu-
tion is a long-drawn-out procedure and requires super- 
majorities at each step of the process. Why should the 
people have to shoulder this burden when the fault was the 
abuse of power by the Federal judges?

Furthermore, resorting to constitutional amend-
ments to overturn wrong Federal court rulings implies that 
the decisions were legitimate exercises of judicial 
authority. The court decisions should not be cloaked in that 
mantle of legitimacy when often they do not deserve it.

Nor is it a sufficient answer to say that the Constitu-
tion provides a process for impeachment of judges. That is 
a political impracticability. If Congress tried to impeach 
every Federal judge, or even every Supreme Court justice, 
who abused his power, Congress would have little time left 
for anything else.

The short-term solution for the problem of the Im-
perial Judiciary is for Congress to withdraw jurisdiction 
from the Federal courts in those sensitive areas where 
decisions have offended either the separation of powers 
principle or the majority of the American people, or both.



The long-term solution for judicial usurpation is to cut the 
power of all Federal judges by eliminating their lifetime 
tenure which (like Samson’s hair) is the source of their 
power.

Elect Federal Judges
The most effective remedy for bad Federal court 

appointments and decisions is to require all Federal judges 
and Supreme Court justices to stand for reelection as most 
state court judges do. This would require a constitutional 
amendment — but one amendment would take care of all 
the abuses at the same time. An amendment to Article III, 
that would require elections along the lines of the suc-
cessful “Missouri Plan,” would be a long, positive step to-
ward ending judicial usurpation and restoring the proper 
balance of powers between the three branches of our 
government.

This constructive suggestion was made recently by 
Jules Gerard, professor of constitutional law at Washing-
ton University Law School in St. Louis. Gerard suggests 
that Federal judicial appointments be for a term of six 
years only. Each Supreme Court justice and Federal court 
judge would then be on the ballot every sixth year in the 
form, “Shall he be retained?” The elections would take 
place at the Congressional elections.

Supreme Court justices and judges of the circuit and 
district courts of the District of Columbia would be on the 
ballot nationwide.

Judges of other circuit and district courts would be on 
the ballot in the areas covered by their respective courts. A 
method would be devised to assure that not all of the judges 
of any multi-judge court would be on the ballot at the same 
election. Any judge who failed to be retained would be 
disqualified from holding Federal judicial office.

Another recommendation which Gerard puts forth 
for discussion would provide for the removal of any judge 
censured by two-thirds of both Houses of Congress, a 
short-form impeachment. There could also be some 
mechanism to discipline (short of removal) incompetent, 
lazy, abusive, or other misbehaving judges.

No doubt it will be argued that such proposals, if 
adopted, would deprive the Federal courts of their inde-
pendence. But the constitutional role of the judiciary 
should not mean freedom from any restraint. Federal 
judges should not be in a privileged sanctuary where they 
alone, of all public officials, do not have to answer for 
abusing their power, or where they alone can wield that 
power for an undemocratic length of time (as Justice 
William O. Douglas did during the time period of seven 
presidential terms).

No state grants lifetime tenure to its judges. As Gerard 
points out, “there is no evidence that state judges [who must 
be elected] are less able to withstand improper pressures, or 
more likely to sell their souls to the devil, than Federal 
judges.”

Withdrawing Court Jurisdiction
Strenuous efforts have been made in recent years to 

withdraw jurisdiction from the Federal courts on subjects 
on which the U.S. Supreme Court handed down highly 
unpopular decisions such as busing, pornography, internal

security, or prayer in the public schools. In 1972, the effort 
led by Senator Robert Griffin to withdraw jurisdiction on 
busing failed in the Senate by only one vote. In 1980, the 
Jesse Helms Amendment to withdraw jurisdiction over 
prayer in public schools passed the Senate, but failed to 
come to a vote in the House because of the legislative 
chicanery practiced by Speaker Tip O’Neill.

The power of Congress to withdraw jurisdiction from 
the Federal courts comes from the U.S. Constitution, Ar-
ticle III. Section I gives Congress total power over all 
Federal courts except the Supreme Court, including the 
power to create them, to define their jurisdiction, and to 
abolish them altogether (thereby leaving judicial remedies 
to state courts).

Section 2 of Article III gives Congress the power to 
make “exceptions” and “regulations” to the Supreme 
Court’s appellate jurisdiction. This is known as the Ex-
ceptions Clause.

Liberal Congresses have often withdrawn jurisdic-
tion from the Federal courts on subjects and in periods 
when the liberals did not trust the Federal courts. Exam-
ples include the Norris-LaGuardia Act of 1932 (which 
withdrew jurisdiction over injunctions in labor disputes), 
the Hiram Johnson Acts of 1934 (which withdrew juris-
diction to enjoin the collection of state taxes and to interfere 
with the enforcement of state public utility rates), and the 
Emergency Price Control Act of 1942 (which withdrew 
jurisdiction over certain civil actions).

The Supreme Court ruled on Congress’ power to 
withdraw Supreme Court jurisdiction in Ex parte Mc- 
Cardle (1868) stating, “we are not at liberty to inquire into 
the motives of the legislature. We can only examine into its 
power under the Constitution; and the power to make 
exceptions to the appellate jurisdiction of this Court is 
given by express words.”

Congress Should Use Its Power
Congress’ power to withdraw jurisdiction is an es-

sential part of the unique American systems of checks and 
balances. Withdrawing jurisdiction from the Supreme and 
other Federal courts is the proper check by which Congress 
can balance the system when the judicial branch assumes 
too much power.

Some have argued that Congress’ power to withdraw 
jurisdiction should not extend to the area of Supreme Court 
interpretation of “constitutional rights. ” But this argument 
makes no sense when applied to “rights” which the Su-
preme Court itself invented.

Professor Jules Gerard of Washington University 
Law School testified in the summer of 1981 before the 
Senate Subcommittee on the Constitution in support of 
Congress’ exercising its constitutional power to regulate 
and make exceptions to the jurisdiction of the Federal 
courts. Sympathizing with the exasperation, even the de-
spair, of those who are fed up with the Imperial Judiciary, 
Gerard concluded that “any step, however small, in the 
direction of alleviating the (intolerable) situation is to be 
welcomed.”

In a scholarly and methodical way, without reference 
to any particular proposal to withdraw Federal court ju-
risdiction in a specific area (which most such legislative 
proposals try to do), Gerard showed that Congress’ power 
under Article III to make exceptions to the appellate ju-



risdiction of the Supreme Court, and to all jurisdiction of 
other Federal courts, is, on the whole “reasonably clear -- 
clear from constitutional language, structure and history, 
and from prior Supreme Court decisions.”

Some legal writers have asserted that today’s Supreme 
Court would not permit the Congress to interfere with 
what they call the “essential functions” of the Supreme 
Court. This “essential functions” theory is flatly contra-
dicted by constitutional text and history, as well as by 
dozens of Supreme Court opinions.

Those who assert the “essential functions” theory 
usually invoke the holy name of “checks and balances.” 
But, as Professor Gerard so aptly pointed out in his testi-
mony, ‘‘it surely is ludicrous to argue that the system of 
checks and balances can be maintained only by reading out 
of the Constitution the only explicit check on the judiciary 
that the Framers deliberately put there,” namely, the 
Article III power to limit jurisdiction.

If there ever was a time for that constitutional check 
to be used, the time is now because, as Gerard so eloquently 
stated, the Supreme Court today is “without allegiance to 
principle, except to the principle of being unprincipled. It 
regularly substitutes sophistry for logic, obfuscation for 
explanation, and personal predilection for reasoned ana-
lysis in its opinions, wherein day becomes night, and up 
means down. What it delivers in many cases are pe-
remptory edicts rather than persuasive judgments.”

A Litmus Test for Appointments?
What kind of persons should be appointed to the 

Federal courts, and whether some kind of a qualifying test 
should be applied, was one of the issues during the 1980 
presidential campaign. Columns of newsprint were con-
sumed in denouncing what was called the “litmus test” of 
the Republican Platform adopted in Detroit.

Contrary to such contrived, publicity-seeking out-
bursts, the Republican Platform did not require any 
“litmus test,” but only expressed a pious hope. It said: “We 
will work for the appointment of judges at all levels of the 
judiciary who respect traditional family values and the 
sanctity of innocent human life.”

President Carter, on the other hand, who personally 
appointed 35 percent of all Federal judges—more than any 
other President in history — made his judicial appoint-
ments on the basis of an ideological litmus test plus a 
race/sex quota. In 1978, he remarked, “If I didn’t have to 
get Senate confirmation of my appointees, I could just tell 
you flatly that 12 percent of all my judicial appointments 
would be blacks, 3 percent would be Spanish-speaking, 
and 40 percent would be women.”

Carter required all his judicial appointees to be liberal, 
pro-abortion, pro-feminist Democrats. The American 
Judicature Society (the judges’ equivalent of the American 
Bar Association) made a survey of Carter’s appointees 
which showed that 48 percent considered themselves 
liberal, 44 percent moderate, and none conservative.

Carter made noisy boasts about his plan for “merit 
selection” of judges. The litmus test to be appointed to the 
merit selection commissions to choose the judges was 
“early Carter.” A survey by the American Judicature So-
ciety found that virtually all members of Carter’s merit 
selection commission were liberal Democrats, and nearly 
all were early Carter supporters. Hamilton Jordan selected

the panelists and had final veto power over all who served.
The result of Carter’s litmus test and quota selection 

can be seen in his four appointments to the Circuit Court of 
Appeals for the District of Columbia, the second most 
important court in the country because it handles most 
appeals from Federal regulatory agencies. Patricia Wald 
spent 25 years fighting for liberal causes, starting with the 
representation of Owen Lattimore (whom the Senate In-
ternal Security Subcommittee unanimously called “a 
conscious articulate instrument of the Soviet conspiracy”) 
and continuing later with her advocacy of “children’s 
rights” (such as voting at age 13).

Abner Mikva, a left-wing Congressman from Chi-
cago, was promoted to this important court after achieving 
a cumulative rating of 96% from the Americans for 
Democratic Action. Harry Edwards, a law professor from 
the University of Michigan,, was a supporter of 
“affirmative action.” Ruth Bader Ginsburg, a Columbia 
University law professor, was appointed because of her 
advocacy, in briefs and articles, of judicial activism to 
achieve the most extreme feminist goals.

How Long The Carter Legacy?
The American people voted for a change on No-

vember 4, but they won’t get a change in the judiciary for 
many years, if ever, because Carter ’s judges are locked into 
lifetime jobs. Yet it is the Federal judiciary, much more 
than the other two branches of government, which is 
principally to blame for the policies so offensive to the 
American people in the areas of crime and punishment, 
abortions, reapportionment, race relations, education 
policies, internal security against subversion, pornogra-
phy, federal-state relations, land-use planning, and the 
environment.

Federal judges have more to say about the future of 
the United States, its laws, its schools, its morals, its internal 
defenses, its culture, than Congress. Federal judges are 
accountable to no one and have lifetime jobs free from the 
insecurities of elections, dismissals, and salary cuts.

Abram Chayes, Harvard law professor, summed it all 
up in a recent speech at Georgetown Law School. He said 
that “the legacy of [the Carter] Administration on the 
bench is superb, and . . . will live long beyond the 1980 
elections. ”

That is precisely why, if our constitutional demo-
cratic republic is to survive, the new Congress and the 
Reagan Administration must devise a way to shorten the 
life of that legacy. The Sindlinger survey proves that the 
American people will support the President and Congress 
if they exercise leadership in reducing the power of the 
Imperial Judiciary and overturning its wrong decisions.

Tell your Senators and Congressmen that you are part 
of the citizen majorities reported by the Sindlinger survey.
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