
E verybody is against 
busing — but how do we 
stop it in the face o f the 
A pril Burger busing 
d e c is io n , and other 
Federal court decisions 
which pave the way for 
busing from suburbs to 
inner cities? Here is the 
solution which is quick 
and constitutional. Tell 
y o u r  Senators and 
Congressmen you want 
action immediately!
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DEAN MANION: What or  who is responsible for 
the forced  busing o f school children in the United 
States today? In all parts of the country bitter op-
position to the practice is reaching scandalous 
proportions that seriously threaten the integrity of 
our entire school system . If nationwide forced 
busing to achieve racial balance is now the law of 
the land, who passed the law and why is  it being 
enforced one way in Texas, another way in Cali-
fornia and not at all in many states of the Union?

For a definitive answer to this question I have 
brought to this microphone one of the m ost com -
petent, widely experienced and successful p rac-
ticing lawyers in our country, J. Fred Schlafly, of 
Alton, Illinois. Always burdened with the im -
portant concerns of his own law firm , Mr. Schlafly 
nevertheless finds time for  sustained, p ro fes -
sional, activated interest in the Constitutional 
government of our country, a virtue that is unfor-
tunately no longer a common characteristic of our 
practicing legal profession .

Mr. Schlafly, we are all deeply grateful -for 
your presence here.

MR. SCHLAFLY: Thank you, Dean Manion, it 
is a privilege to appear on the Manion Forum.

DEAN MANION: What is responsible for the 
nationwide dispute about busing?

MR. SCHLAFLY: A main purpose of our

judicial system  is to give c e r -
tainty to the law so that the c it i-
zens know what the law is . But 
in the important matter of educa-
tion, our Supreme Court has 
caused great confusion, both as 
to busing and as to state aid to 
religious schools.
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DEAN MANION: Tell us how this confusion de-
veloped.

MR. SCHLAFLY: For many y ea rs , the Federal 
courts, including such revered liberal Supreme 
Court justices as Justice Brandeis, Chief Justice 
Stone and Justice O liver Wendell Holmes, have 
repeatedly held that the public schools could be 
segregated provided they were equal. This was 
called the "separate but equal doctrine. "

Then in 1954 an opinion by Chief Justice W ar-
ren, in the case of Brown vs. Board of Education, 
reversed the separate but equal doctrine under 
which many school d istricts had been operating, 
and held that it was a violation o f the Fourteenth 
Amendment for  a state to require segregated 
schools. Chief Justice W arren based his opinion 
on books written by blaek psychologist Kenneth 
Clark and Swedish psychologist Gunnar Myrdal, 
which said that segregation was psychologically 
damaging to both races (347 U. S. 483 at 494).

DEAN MANION: So the Brown decision  had the



effect of nullifying all the State laws that required 
segregation—but did it go further and require the 
racia l integration of all public schools ?

MR. SCHLAFLY: Our country accepts the legal 
doctrine that forcib le  segregation deprives our 
citizens o f equal protection o f the laws. But 
nothing in the Brown case requires forcib le  inte-
gration, that is , the mixing o f whites and blacks 
o r  other races in the public schools to achieve a 
so -ca lled  racial balance.

Nor did the Brown case attack the neighborhood 
school which serves the children in its neighbor-
hood and therefore may be predominantly white or 
predominantly black or  predominantly M exican- 
A m erican, o r  predominantly Puerto Rican, de-
pending on the people living in that neighborhood.

DEAN MANION: Then how did the race-m ixing 
requirem ent get started?

MR. SCHLAFLY: In 1970 som e of the Federal 
D istrict judges began to rule that neighborhood 
schools w ere unconstitutional if , because of the 
racia l character of the neighborhood, such schools 
were nearly all white o r  nearly all black. In a 
number o f southern states and in Pasadena, San 
F rancisco, Nashville, Indianapolis, Michigan, 
e t c . , Federal D istrict judges ordered busing of 
the pupils to give what they called a racial balance.

Many thought that the fa irest solution was fre e -
d om -o f-ch o ice  schools. This plan permitted the 
parents o r  the pupil to se lect the public school and 
required the school d istrict to admit the students 
to the school so  selected. However, on May 27, 
1968, the Supreme Court outlawed freed om -o f- 
choice schools in V irginia, Arkansas and Ten-
nessee (391 U. S. 430, 443 and 451). The Court 
said that the freed om -of-ch o ice  school is "a  de-
v ice  to allow resegregation of the races, f

On A pril 20, 1971, the U. S. Supreme Court de-
cided the two segregation cases of Swann vs. 
Charlotte -M ecklenburg Board of Education and 
Davis vs. Board of School Com m issioners of 
Mobile County. In the Charlotte case , the Court 
said that, where there has been state-im posed 
segregation by race in the public schools, that is , 
a dual system  of white schools and black sch oo ls , 
then "the rem edy commanded was to dismantle 
dual school sy s te m s ,"  and this may be done by 
busing (28 L Ed 2d 554 at 570).
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In the Mobile case , the Court ruled that "neigh-
borhood school zoning" is not "p er se adequate to 
meet the rem edial responsibilities of local 
boards. " Because there had been segregation, the 
Supreme Court in effect ended the neighborhood 
schools in Mobile County by ordering c r o s s -
county busing and split zoning (28 L Ed 2d 580, 
581).

Racial Balance Not Required

However, there is no Federal or  state law say-
ing that the public schools must have a racial 
balance or  requiring the busing of pupils to achieve 
a racial balance. In fact, the very Federal Civil 
Rights Act under which m ost of the school inte-
gration cases have been filed, plainly states in 
Section 2000c-6:

" , .  .nothing herein shall empower any official 
o r  court of the United States to issue any 
order seeking to achieve a racial balance in 
any school by requiring the transportation of 
pupils or  students from  one school to another 
or one school d istrict to another in order to 
achieve such racial ba lan ce ,. . . . "

In another section (2000-(b)) of this same Fed-
eral Civil Rights A ct, it states that while students 
are to be assigned to public schools without regard 
to their race , co lo r , religion or  national origin, 
this "shall not mean the assignment of students to 
public schools in order to overcom e racial im -
balance. "

In said Charlotte case , Chief Justice Burger 
discussed this Congressional prohibition against 
busing and said it was intended to apply only to 
"so -ca lled  'de facto segregation ,' where racial 
imbalance exists in the schools but with no show-
ing that this racial imbalance was brought about 
by discrim inatory action o f state authorities" (28 
L Ed 2d at 557).

In other w ords, Chief Justice Burger said Con-
gress did not intend to prohibit busing as "a  
rem edy for state-im posed segregation in violation 
of Brown ca se , "  but did intend to prohibit busing 
where the segregation was caused by the dem o-
graphic pattern of the area served, as in the 
neighborhood schools.

DEAN MANION: But now, Mr. Schlafly, every 
Federal D istrict judge seem s to have a different



idea as to when and how busing must be carried  
out in his jurisdiction. How does this happen?

MR. SCHLAFLY: On August 31, Chief Justice 
Burger said that the Federal judges have been 
m isreading his Court’ s April 20 ruling i f  they as-
sumed that it required a racial balance in every 
school. He said that "the Constitutional command 
to desegregate schools does not mean that every 
school in every community must always reflect the 
racial com position of the school system  as a 
w h ole ."

On August 3, President Nixon denounced a bus-
ing plan drawn up fo r  the city of Austin, Texas, 
saying:

"I am against busing as that term  is com -
monly used in school desegregation cases. I 
have consistently opposed the busing o f our 
nation's school children to achieve racial 
balance, and I am opposed to the busing of 
children sim ply fo r  the sake o f busing."

One week later, the White House warned that 
government officials -"who are not responsive will 
find themselves quite possibly in assignments 
other than the Federal Governm ent."

The result of these conflicting statements from  
the Federal courts, from  Chief Justice Burger, 
and from  the White House, is that the loca l school 
boards do not know what to do. Thus, in San 
F rancisco, the Chinese community is strenuously 
resisting having its children taken from  their 
neighborhood schools and bused into either the 
black community or the white community. But the 
Chinese petition to prevent busing was denied by 
Supreme Court Justice Douglas on August 25. 
Likewise, the Am erican Indians are objecting to 
the busing of their children to white schools.

To add to the confusion, many of the Federal 
courts are now holding that both the neighborhood 
school, and the "track  system " of assigning pupils 
according to mental ability, are unconstitutional 
fo r  the alleged reason they are psychologically 
damaging. Of cou rse , the substance of both have 
been a part of our Am erican educational system  
ever since our country was founded.

More confusion was created by the Supreme 
Court when on June 28 it decided that it was con-
stitutional to give Federal or state aid to religious

colleges but was unconstitutional i f  this state aid 
is given to religious high schools or  religious 
grade schools (Lemon vs. Kurtzman, 29 L Ed 2d 
745).

Dissenting Justice Byron White points out that 
this is a distinction without a difference. He 
charges that in "refusing support for  students at-
tending parochial schools sim ply because in that 
setting they are also being instructed in the tenets 
o f the faith they are constitutionally free to p ra c-
t ic e ,"  the Supreme Court is  ignoring the free  ex -
erc ise  of religion clause o f the Constitution itself 
(29 L Ed 2d at 785).

Since the Supreme Court had previously upheld 
state-furnished transportation, books and school 
lunches to parochial schools (Everson vs. Board 
o f Education, 330 U. S. 1 and Board of Education 
vs. A llen , 392 U. S. 236) and direct state aid to 
hospitals run by religious orders (Bradfield vs. 
R oberts, 175 U. S. 291) and now d irect state aid to 
religious colleges (29 L Ed 2d 790), it is illogical 
and judicial wordsmithing fo r  a m ajority o f the 
Supreme Court to say that state aid for  only secu -
lar program s at parochial schools i s , in the 
Court's w ords, "A  step that could lead to such 
establishment (of religion) and hence offends the 
F irst Amendment. " (Lemon vs. Kurtzman, 29 L 
Ed 2d at 755. )

Amendment Route Too Slow

DEAN MANION: W ill a Constitutional Amend-
ment be required to get the schools out of this 
m ess?

MR. SCHLAFLY: That process would take 
years! Curbing the runaway Federal court by 
constitutional amendment is  a very slow process. 
Although the Federal courts can and do change 
constitutional law by a m ajority vote of only one 
judge, any amendment to the United States Consti-
tution must receive  a two-thirds vote in the 
Senate and again in the House and then be approved 
by three-fourths o f the State Legislatures.

DEAN MANION: WTiat then is  the way out of 
this confusion?

MR. SCHLAFLY: Fortunately, there is a very 
sim ple, quick solution to the educational chaos 
caused by these Federal court decisions. This 
solution does not require a constitutional amend-



ment but only a bare m ajority vote in Congress. 
The solution is  fo r  Congress to pass simple 
amendments to Title 28 o f the United States Code 
which might read as follow s:

Transportation of pupils and neighborhood 
schools

The Federal courts shall not have ju risd ic-
tion to require the transportation of pupils 
o r  students from  one school to another or 
from  one school d istrict to another in order 
to achieve a racial balance, or  to change a 
sch ool's  racia l enrollment when it is char-
acteristic of the neighborhood served by the 
school.

Assignment o f students according to mental 
ability

The Federal courts shall not have ju r is -
diction to forbid the assignment of students 
based on mental ability.

Payment of public funds to private or re li-
gious schools

The Federal courts shall not have ju risd ic-
tion to enjoin or restrain the payment o f pub-
lic  funds to aid private or religious schools or 
to aid students attending private o r  religious 
schools.

Section 2 of A rticle  III of the United States Con-
stitution provides that, except in a very few 
ca ses , such as those affecting am bassadors, the 
Federal courts shall have only such jurisdiction 
as "C ongress shall make. "

In the 1930's the liberal m em bers of Congress 
concluded that the Federal courts were too often 
influenced by their own prejudices to exercise  
jurisdiction over labor strik es, , public utility 
rates, and state taxes. They passed simple laws 
known as the N orris-LaGuardia Act (29 U. S. Code 
#107) and the Hiram Johnson Acts (28 U. S. Code 
#1341 and #1342), which provided that the Federal 
courts did not have jurisdiction to act in these 
fields. These laws have worked w ell, and no one 
has ever suggested that they be repealed.

Similar simple laws, such as I suggest, would 
prevent the Federal courts from  destroying the 
neighborhood schools by busing and from  blocking 
state aid to private and parochial schools.

DEAN MANION: Thank you, Mr. Fred Schlafly, 
fo r  this clear and concise analysis of the forced 
school busing problem , and fo r  your sensible sug-
gestion for  settling it promptly and permanently in 
the term s of the Constitution of the United States 
itself.

My friends, your own Congressman and Senators 
may be among the many who have proposed a con-
stitutional amendment to end forced  school busing. 
Mr. Schlafly has shown that such a prolonged 
process is not necessary. He has told us how the 
C ongress, now in session , can end school busing 
now by responding promptly to your indignant pro-
test. W herever m ass protests against busing are 
taking place, do something constructive; distribute 
copies of this broadcast which tells the protesters 
what they can do to stop it—there and everywhere.
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